HB 1116-7— Filed 02/26/2002, 10:51 Server

SENATE MOTION

MR. PRESIDENT:

| movethat Engrossed House Bill 1116 be amended to read as follows:
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Page 1, between the enacting clauseand line, begin anew paragraph
and insert:

"SECTION 1.1C8-1-2-84.1 ISADDED TOTHE INDIANA CODE
ASANEW SECTION TOREAD ASFOLLOWS[EFFECTIVEJULY
1, 2002]: Sec. 84.1. (a) Notwithstanding sections 83 and 84 of this
chapter, this section appliesto a transaction involving a:

(1) merger, consolidation, reorganization, or union involving
an energy company; or

(2) tender offer or contract for the purchase, acquisition,
assignment, or transfer of stock of an energy company.

(b) Asused in thissection, " energy company" meansan ener gy
utility or an energy utility holding company.

(c) As used in this section, "energy utility" means an energy
utility (as defined in IC 8-1-2.5-2) that provides retail energy
serviceto morethan forty thousand (40,000) retail electric or gas
customersin Indiana.

(d) As used in this section, " energy utility holding company"
means a cor por ation, company, partnership, or limited liability
company that wholly owns an ener gy utility.

(e) As used in this section, " person" means an individual, a
corporation, a partnership, a limited liability company, an
association, or another entity organized under the laws of any
state. Theterm includes state, local, and federal agencies.

(f) As used in this section, "retail energy service" has the
meaning set forthin | C 8-1-2.5-3, regar dlessof whether theservice
isprovided under |C 8-1-2.5 or another provision of thisarticle.

(g) Without theprior approval of thecommission, aper son may
not, except in an intracorporate transaction, consummate a
transaction described in subsection (a) that causes more than
fifty-one percent (51%) of the then outstanding shares of the
ener gy company'sstock entitled to votegenerally in the election of
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1 the ener gy company'sdirectorsto be beneficially held, directly or
2 indirectly, immediately after the transaction by personsthat are
3 different from the persons that beneficially held, directly or
4 indirectly, the shares of the energy company's stock immediately
5 befor e the transaction.
6 (h) The commission shall approve a transaction subject to this
7 section unless the commission finds after notice and hearing that
8 a preponderance of the evidence of record in the hearing
9 demonstratesthat theener gy utility affected by thetransaction will
10 lack thefinancial, managerial, or technical capabilitiesto provide
11 adequate and reliableretail energy service.
12 (i) The commission shall enter an order either approving or
13 disapprovingatransaction subject tothissection not later than one
14 hundred twenty (120) days after the date a person files an
15 application with the commission for approval of the proposed
16 transaction. I f thecommission failstoissuean order withintheone
17 hundred twenty (120) day period allowed the commission under
18 this subsection, the transaction shall be considered approved by
19 operation of law as of the first day following the one hundred
20 twenty (120) day period described in this subsection. If the
21 transaction is approved by the commission, or considered
22 approved under this subsection, the commission may not take
23 actioninany stateor federal administrativeor judicial proceeding
24 to oppose the transaction.
25 (j) If commission approval of atransaction involving a:
26 (1) merger, consolidation, reor ganization, or union involving
27 an energy company; or
28 (2) tender offer or contract for the purchase, acquisition,
29 assignment, or transfer of stock of an energy company;
30 is not required under this section, commission approval of the
31 transaction isnot required under any other provision of thistitle.
32 (k) Nothing in this chapter:
33 (1) prevents the holding of an energy company's stock
34 lawfully acquired before July 1, 2002; or
35 (2) prohibitsamer ger, consolidation, r eor ganization, or union
36 involving an ener gy company if thetransaction was lawfully
37 initiated before July 1, 2002.
38 SECTION 2. IC 8-1-2-109 IS AMENDED TO READ AS
39 FOLLOWSI[EFFECTIVE JULY 1, 2002]: Sec. 109. (a) This section
40 does not apply to:
41 (1) apublic utility that owns, oper ates, manages, or controls
42 any plant or equipment within Indiana for the production,
43 transmission, delivery, or furnishing of heat, light, or power;
44 or
45 (2) a corporation organized or operating under |C 8-1-13.
46 (b) A public utility that violates this chapter, or failsto perform any
47 duty enjoined upon it, for which a penalty is not otherwise provided,
48 commits a Class B infraction.
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1 SECTION 3.1C8-1-2-109.1ISADDED TOTHEINDIANA CODE
2 ASANEW SECTION TOREAD ASFOLLOWS[EFFECTIVEJULY
3 1, 2002]: Sec. 109.1. (a) This section does not apply when a public
4 utility's violation or failure to comply under subsection (d) is
5 caused by circumstances beyond the control of the public utility,
6 including any of the following:
7 (1) Customer provided equipment.
8 (2) A negligent act or omission of a customer.
9 (3) An emergency situation.
10 (4) An unavoidable casualty.
11 (5) An act of God.
12 (b) As used in this section, "public utility" means every
13 corporation, company, partnership, limited liability company,
14 individual, or association of individuals, their lessees, trustees, or
15 receivers appointed by a court, that own, operate, manage, or
16 control any plant or equipment in Indiana for the production,
17 transmission, delivery, or furnishing of heat, light, or power. The
18 term includes a department of public utilities created under
19 IC 8-1-11.1. The term does not include:
20 (1) a municipality or political subdivision; or
21 (2) a corporation organized or operating under |C 8-1-13.
22 (c) A public utility and every officer of a public utility shall
23 comply with every order or ruleof thecommission madeunder the
24 authority of this chapter.
25 (d) Except as otherwise provided in this chapter, if the
26 commission finds, after noticeand hearing, that apublicutility has
27 violated this chapter or failed after due notice to comply with:
28 (1) astandard of service established by commission rule; or
29 (2) arateor servicerequirement of afinal and unappealable
30 order of the commission;
31 the commission may order the public utility to pay a civil penalty
32 of not mor e than five thousand dollar s ($5,000) for each violation
33 or failureto comply.
34 (e) Notwithstanding subsection (d), if thecommission findsafter
35 notice and hearing that the public utility's violation or failure to
36 comply demonstrates, by a continuing pattern of conduct, a
37 disregard by the public utility of its obligation to remedy the
38 violation or failure to comply found under subsection (d), the
39 commission may impose an additional civil penalty of not more
40 than ten thousand dollar s ($10,000) for each violation or failureto
41 comply.
42 (f) The commission shall consider the following when
43 determining the appropriateness of theimposition or amount of a
44 civil penalty:
45 (1) Thesize of the public utility.
46 (2) Thegravity of theviolation or failureto comply.
47 (3) Thegood faith of the public utility in attemptingtoremedy
48 theviolation or failureto comply or achieve compliance after
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1 receiving notification of theviolation or failure.

2 (4) The effect of the civil penalty on the public utility's

3 financial ability to provide adequate and reliable service.

4 (5) If the public utility isa nonpr ofit company:

5 (A) the effect of the penalty on the company's members

6 and their capitalization of the company; and

7 (B) whether the act or omission causing the violation or

8 failure to comply had been approved or requested by the

9 company's members.
10 Intheorder imposing thecivil penalty, thecommission shall make
11 specific findings with respect to the factors described in
12 subdivisions (1) through (5).
13 (9) A public utility may not be subject to both a civil penalty
14 under thissection and a penalty agreed to a commission approved
15 settlement agreement for the same violation or failureto comply.
16 If the commission has approved a settlement agreement that
17 includes penalties or remedies for noncompliance with specific
18 provisions of the settlement agreement, the penalties provided in
19 this section do not apply to those instances of noncompliance
20 during thelife of the settlement agreement.
21 (h) Notwithstanding section 112 of this chapter, the civil
22 penalties provided for in this section for each violation or failure
23 to comply by a public utility may not be multiplied or increased
24 because of the number of customer s affected or thelength of time
25 serviceisaffected. Only one (1) violation or failureto comply per
26 day may beattributed to a public utility asaresult of a particular
27 condition, system outage, storm, act, omission, event, decision, or
28 other cause occurring on that day.
29 SECTION 4. IC 8-1-2-115 IS AMENDED TO READ AS
30 FOLLOWS [EFFECTIVE JULY 1, 2002]: Sec. 115. The commission
31 shall inquireinto any neglect or violation of the statutes of this state or
32 the ordinances of any city or town by any public utility doing business
33 therein, or by the officers, agents, or employees thereof, or by any
34 person operating the plant of any public utility, and shall have the
35 power, and it shall be tts the commission's duty to enforce the
36 provisions of this chapter, as well as all other laws, relating to public
37 utilities. Any forfeiture or penalty provided in this chapter shall be
38 recovered, and suit therein shall be brought in the name of the state of
39 Indiana th the etretit or superior eotrt where the pubtie ttitity has its
40 prineipat prace of busiess: by the attorney general in a court that
41 has jurisdiction. Complaint for the collection of any such forfeiture
42 may be made by the commission or any member thereof, and, when so
43 made, the action so commenced shall be prosecuted by the attor ney
44 general. eounsel".
45 Page 2, between lines 16 and 17, begin anew paragraph and insert:
46 "SECTION 2. IC 8-1-3-11 IS AMENDED TO READ AS
47 FOLLOWS [EFFECTIVE JULY 1, 2002]: Sec. 11. Nothing in this
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chapter contained shall be construed to affect the duty or power of:
(1) the commission to commence and prosectdte enforcement
proceedingsin its own name; or
(2) theattor ney gener al to pr osecuteenfor cement proceedings
in the name of the state of Indianain the circuit or superior courts
of this state;
pursuant to the provisions of | C 8-1-2-115, 1C 8-1-13-41.2, or other
statutes, except insofar as such proceedings may interfere with the
jurisdiction of the court of appeals or supreme court in a cause then
pending on appeal.”.

Page 7, between lines 14 and 15, begin anew paragraph and insert:

"SECTION 3. IC 8-1-13-41.1 IS ADDED TO THE INDIANA
CODE AS A NEW SECTION TO READ AS FOLLOWS
[EFFECTIVEJULY 1,2002]: Sec.41.1. (a) Theauthority granted to
thecommission under thissectionisinadditiontothecommission's
authority to act under section 41 of this chapter.

(b) This section does not apply when a corporation's violation
or failure to comply under subsection (d) is caused by
circumstancesbeyond thecontr ol of thecor por ation, including any
of the following:

(1) Customer provided equipment.

(2) A negligent act or omission of a customer.
(3) An emergency situation.

(4) An unavoidable casualty.

(5) An act of God.

(c) A cor por ation subj ect tothecommission’sjurisdiction under
thischapter and every officer of thecor poration shall comply with
every order or ruleof thecommission madeunder theauthority of
this chapter.

(d) Except as otherwise provided in this chapter, if the
commission finds after notice and hearing that a corporation has
violated this chapter or failed after due notice to comply with:

(1) astandard of service established by commission rule; or
(2) arateor servicerequirement of afinal and unappealable
order of thecommission;
the commission may or der the corporation to pay acivil penalty of
not mor e than five thousand dollars ($5,000) for each violation or
failureto comply.

(e) Notwithstanding subsection (d), if thecommission findsafter
notice and hearing that the corporation's violation or failure to
comply demonstrates, by a continuing pattern of conduct, a
disregard by the corporation of its obligation to remedy the
violation or failure to comply found under subsection (d), the
commission may impose an additional civil penalty of not more
than ten thousand dollar s ($10,000) for each violation or failureto
comply.

(f) The commission shall consider the following when
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1 determining the appropriateness of the imposition or amount of a

2 civil penalty:

3 (1) The size of the cor poration.

4 (2) The gravity of theviolation or failureto comply.

5 (3) Thegood faith of the cor poration in attempting toremedy

6 theviolation or failureto comply or achieve compliance after

7 receiving notification of theviolation or failure.

8 (4) The effect of the civil penalty on the corporation's

9 member s and their capitalization of the corporation.
10 (5) Whether the act or omission causing the violation or
11 failure to comply had been approved or requested by the
12 cor poration's members.
13 Intheorder imposing thecivil penalty, thecommission shall make
14 specific findings with respect to the factors described in
15 subdivisions (1) through (5).
16 (g9) A corporation may not be subject to both a civil penalty
17 under this section and a penalty agreed to in a commission
18 approved settlement agreement for thesameviolation or failureto
19 comply. If the commission has approved a settlement agr eement
20 that includespenaltiesor remediesfor noncompliancewith specific
21 provisions of the settlement agreement, the penalties provided in
22 this section do not apply to those instances of noncompliance
23 during thelife of the settlement agreement.
24 (h) Notwithstanding I C 8-1-2-112, the civil penalties provided
25 for in this section for each violation or failure to comply by a
26 corporation may not be multiplied or increased because of the
27 number of customers affected or the length of time service is
28 affected. Only one violation or failure to comply per day may be
29 attributed to a corporation as a result of a particular condition,
30 system outage, storm, act, omission, event, decision, or other cause
31 occurring on that day.
32 SECTION4.1C8-1-13-41.2ISADDED TOTHEINDIANA CODE
33 ASANEW SECTION TOREAD ASFOLLOWS[EFFECTIVEJULY
34 1, 2002]: Sec. 41.2. The commission shall inquireinto any neglect
35 or violation of the statutesof I ndiana or the ordinancesof any city
36 or town by any corporation organized under this chapter and
37 doing businessin the state, city, or town, whichever applies, by the
38 officers, agents, or employees of the cor poration, or by any per son
39 operating the plant of any corporation, and the commission shall
40 havethe power and duty to enfor cethe provisions of thischapter,
41 aswell asall other laws, relating to cor porationsregulated under
42 this chapter. Any forfeiture or penalty provided in this chapter
43 shall berecovered and any suit related totheforfeiture or penalty
44 shall bebrought in thename of the state of I ndiana by theattor ney
45 general in a court that has jurisdiction. Complaint for the
46 collection of any forfeiture or penalty may be made by the
47 commission or any commission member and, when made, the
48 action commenced shall be prosecuted by the attorney general.".
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1 Renumber all SECTIONS consecutively.
(Referenceisto EHB 1116 as printed February 20, 2002.)

Senator SERVER
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